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PLENARY SESSION

Does Justice as being actually done in the international arena 
through the ICC serve better the interest of War Crime victims? – 
Congolese perspectives
Cissa Wa Numbe

SESSION A
Round Table One: Practical Issues in Assessing Justice

There are, for lawyers and other practitioners, as well as for the general public, a number of practical issues in making judgements on how, when, and on what grounds to initiate war crimes-related initiatives, from truth and reconciliation commissions to prosecutions. This panel discusses the issues, with brief presentations to set the scene.

Mark Hull will comment on experiences and theories relating to his researches, especially in the area of military history.
Yolanda Foster  will comment on the current Amnesty campaign calling for an international independent war crimes inquiry in Sri Lanka, exploring some of the practical challenges practitioners face advocating for international justice.
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SESSION B
Structure and Functions of the ICT-BD: Providing Justice?

Islam Md. Shahinur
Pursuant to the theme of  title, I will talk on the following abstracts, in view of ICT Act 1973, its Rule by making comparison with that of others, though the time will be too short and finally shall make effort to show that the ICT-BD has been established to prosecute and punish the war criminals by maintaining minimum international standard and the ICT-BD is meant to provide  justice to the war crimes victims. 

The structure of the paper will be as below: 

A. Introduction

A.1 Retroactivity of legislation

B. Jurisdiction and power of the Tribunal

C. Independence of the Tribunal D.1 Definition of 'Crimes against Humanity' under the 1973 Act

D.2 Widespread and systematic attack and ‘knowledge’

E. Prosecution, Investigation and trial proceedings

F. Pre-trial arrest/detention

G. Rules of Evidence

H. Rights of defence

I. Rules of Procedure (Gazette on 15 July 2010 and its first amendment on 28 October 2010): Formulated by the tribunal for ensuring highest degree of right of defence and fair trial

J. Conclusion.

Bangladesh War Crimes Tribunal A Wolf in Sheep’s Clothing?
Toby Cadman with Steven Kay QC, John Cammegh
Modern day Bangladesh was created by a war of independence fought in 1971, in which East Pakistan separated from West Pakistan and formed the modern day state of Bangladesh in 1972. It is alleged by the Government of Bangladesh that the forces of the Pakistan army killed up to 3 million people in the conflict and caused 10 million people to lose their homes. As a result in 1973 the Bangladesh Government passed the International Crimes (Tribunals) Act. This established a national Tribunal to try those responsible for serious crimes under international law. Until 2010 the act was not used in any form of proceedings until the arrest of five leading Jamaat‐E‐Islami politicians an opposition party to the ruling Awami League Government. In 1973, 175 members of the Pakistan armed forces had been detained but were released later in that year by the Bangladesh President at the time as a gesture of goodwill after a Presidential peace summit. The International Crimes (Tribunals) Act 1973 was amended to become the International Crimes (Tribunals) (Amendment) Act 2009. It created a Tribunal ‘for the detention, prosecution and punishment of persons for genocide, crimes against humanity, war crimes and other crimes under international law’ and imported internationally recognised crimes into the laws of Bangladesh. Section 3 gives the Tribunal jurisdiction over crimes committed before or after the commencement of the Act. Article 47(3) was introduced into the Bangladesh Constitution in 1973 and provided that members of the armed, defence or auxillary forces or prisoners of war detained or charged under any law or provision with genocide, crimes against humanity, war crimes or other crimes of international law which was inconsistent or repugnant to the Constitution, those laws or provisions could not be challenged as being void or unlawful. 
This amendment had the effect of withdrawing constitutional rights from a particular group of people within Bangladesh society who were not even convicted but at the most were only suspected of such crimes and who could have been detained without the requirement of suspicion. These crimes were international crimes which did not previously exist within the Bangladesh criminal laws and were being imported to deal with events arising from the war of independence as part of the doctrine of universality of such crimes. Under the  newly introduced Constitution Article 47A(1)5 other guaranteed constitutional rights were also explicitly withdrawn. The amendments made to the Constitution in 1973 which apply only to international crimes not previously within the Bangladesh national jurisdiction are in contradiction to the internationally recognised fair trial principles adopted by the State of Bangladesh and normally found within its Constitution. Bangladesh has imported crimes of universality into its jurisdiction but exported the fundamental human rights from its Constitution, which are also universal. The International Crimes (Tribunal) Act 1973 as amended has come under increasing criticism from international organisations such as the International Bar Association, Human Rights Watch, and the International Centre for Transitional Justice. The Bangladesh government’s response has been one of disdain. In particular it has stated that it has the Act is heralded as the best war crimes legislation globally, as is its Constitution. It also claims to have been vetted by international organisations. This latter statement has been challenged as simply inaccurate. 
The first concern raised is that of retrospectivity. The Act and its procedures prohibit any form of challenge. It is argued, however, that it is for the Courts to rule on whether the Act is applied retrospectively and whether it breaches the principle of nullem crimen sine lege and not the Government. It is recognised that Article 15 of the International Covenant on Civil and Political Rights, to which Bangladesh is a state party, provides for the prohibition on ex post facto laws, and that paragraph 2 of the Article provides an exception to the general rule for crimes which are considered criminal under the general principles of law recognised by the community of nations. However, it is for the Courts, after having heard legal argument, to determine whether a particular charge concerns conduct that falls within the meaning of Article 15(2) of the Covenant. The second concern raised is the fact that the provision of appeal to the Supreme Court of Bangladesh is sufficient to render trials fair. The Bangladesh Government has argued on the basis that no such independent right of appeal existed before the Nuremberg, Tokyo and Manila International Military Tribunals. However, it is clear that this is only one of the many rights that must be afforded to all accused in order to render any future trial fair. The question in this regard must be raised as to what extent the Supreme Court will be empowered to rule on an appeal if the essence of the appeal is that the application of the Act is unconstitutional and in breach of international agreements, such as the International Covenant on Civil and Political Rights. This has thus far not been addressed. The following additional concerns are set out below: 
a. The Criminal Procedure Code 1898 and the Evidence Act 1872 do not apply;

b. There is no provision to allow for challenges to the constitution of the Tribunal or

appointment of its chairman or members based on impartiality;

c. There is insufficient protection against self-incrimination for accused (and witnesses);

d. There is no immunity for counsel for matters stated in Court

e. There is provision for the death penalty;

f. The definition of crimes under the Act, in particular as to crimes against humanity, is

outdated and requires amendment;

g. The Tribunal’s jurisdiction should be amended to include civilian superiors and not just military commanders;

h. The Act should be amended to clearly define the right to silence;

i. The defence rights contained in Article 14 of the International Covenant on Civil and

Political Rights should be incorporated to the Act;

j. The Act should be amended so that convicted persons are provided the right of appeal to an appellate court apart from the regular judicial structure;

k. The provision that the Tribunal shall not be bound by ordinary rules of evidence should

be removed;

l. Special evidentiary provisions regarding the proof of historical facts should be added to

the Act;

m. The rights of the suspect during the investigation stage should be added to the Act;

n. The right not be subjected to any form of coercion, duress or threat, to torture or to any

other form of cruel, inhuman or degrading treatment or punishment: All evidence

obtained by torture or other ill-treatment should be excluded;

o. Any reversal of the burden of proof or any onus of rebuttal should be removed;

p. The Rules of Procedure and Evidence must be consistent with international legal

standards and afford full guarantees of the right to a fair trial, including the right to

challenge;

q. There is no mention of the presumption of innocence or the principal of ne bis in idem.

There is great concern that the process has been politicised and is a one-sided process. It is of course a very fine line in terms of providing political support to a process that is driven towards ending impunity and bringing about reconciliation; this is an obligation under international law of any state. The Government has stated that it is committed to putting on war crimes trials. This is an admirable statement. However, the Government must be committed to letting justice take its course and not influencing the process to the extent that such politicisation renders any future trials unfair. The Presidential Order No. 16 of 1973 provides that only crimes committed by the Pakistani Armed Forces and their aiders and abettors can be tried under the Act, thereby being applied discriminately to only one side of the conflict. This is in breach of Article 26 of the International Covenant and Article 7 of the Universal Declaration on Human Rights. This is also in breach of Articles 27 and 28 of the Bangladesh Constitution. As to the provision of appeal to the Supreme Court meeting standard of fairness, it is submitted that there has been much criticism of international military tribunals and the more recent ad hoc tribunals in lacking accountability. It is beyond debate that the trials before the IMTs would not stand up to scrutiny of modern day standards of justice as they were one-sided and lacked equality of arms. However, the Presidential Order No. 16 of 1973 would not stand up to modern standards of fairness today for precisely the same reasons. To hold trials now under the same conditions of the IMTs when there has been much advance in the area of international criminal law and international human rights law is clearly unjustified. The laws and procedures of the Bangladesh national criminal justice system and constitutional framework provide a firm basis for ensuring fair trials and therefore there is no justification to remove or limit fundamental human rights and freedoms under the 1973 Act.
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SESSION A
Doing Justice to the Mundane: 
The Social Worlds of International Tribunals, Present and Past
Nigel Eltringham
With the creation of the International Criminal Tribunal for the Former Yugoslavia (ICTY) in May 1993 and the International Criminal Tribunal for Rwanda (ICTR) in November 1994, the interrupted project of international criminal justice that had begun with the Trial of the Major War Criminals before the International Military Tribunal (‘Nuremberg Trials’, 1945-6) and the International Military Tribunal for the Far East (‘Tokyo Trials’, 1946-8) was re-established.  Existing commentary on the ICTY and ICTR tends to either hypostasise the two contemporary Tribunals or consider technical aspects in isolation (definition of crimes; sentencing; appeals; apprehension; witness protection).  Ethnographic research at the ICTR, however, reveals that such institutions are sites of intense social and cultural negotiation.  International justice is a context of continuous innovation and adaptation, in which diverse, internationally recruited, legal practitioners respond to encounters with alternative practices and procedures to negotiate a working synthesis.  In this, individual responses are influenced by provenance (common/Anglo-American or Continental/civil law), prior experience and relative location within the institution (judiciary, defence, prosecution, registry etc.).  This concern for the social dynamics of the Tribunals is absent from much of the contemporary literature.  More striking, accounts by those who participated in, or observed, the precursor trials at Nuremberg and Tokyo resonate with this contemporary experience at the ICTR, be it the challenge of simultaneous interpretation and document translation; lack of ‘adequate’ infrastructure; or clashes of common and civil law practice.  Reflecting on ethnographic research at the ICTR through the lens of biographical; journalistic; and oral history of precursor institutions (e.g. Telford Taylor, The Anatomy of the Nuremberg Trials: A Personal Memoir; Hilary Gaskin, Eyewitnesses at Nuremberg; Rebecca West, A Train of Powder) the paper explores continuity in the social dynamics of international judicial institutions and, in so doing, seeks to further situate the ICTR’s formal ‘products’ (judgements, jurisprudence etc.) within the mundane social world in which they are fashioned. 

‘I should like to amend the Royal Warrant, to death by breaking on the wheel’. Deconstructing the personal in British war crimes trials
 in Occupied Germany, 1945.

Lorie Charlesworth
One of the best known critiques of post-World War II war crimes trials, even more so than the legalistic dismissal of these trials as retroactive criminalizing of acts ‘lawful’ at the time of their commission, is that these trials were ‘Victor’s Justice’. Notoriously declared by Goering at the International Military Tribunal at Nuremberg; critics within Germany, the United States and Britain echoed the claim during and after the twelve Subsequent Trials by the United States at the IMT at Nuremberg. The term, ‘Victor’s Justice’ was alleged during the IMT trial in the Far East and concerning the thousands of ‘minor’ trials held by the various Allies In Europe and elsewhere. The taint remains, perhaps forming one explanation why the ‘minor’ trials remain so under-researched until recently. There are, of course, other explanations for this neglect, but it is notable that scholarship, including from the United States has remained negative in focus. The story of the US liberating forces who shot SS guards at Dachau  after their surrender is far better known (although not the precise circumstances) than the trials of other guards under US military law. Little is made of the fate of thousands convicted of war crimes in US courts before 1949, that most death sentences were commuted and all released from prison by 1953 (although some were re-arrested and tried by German courts). 

This paper reconstructs, in so far as one may from archival and other sources, if British soldiers, one in particular being quoted above, believed themselves to be merely carrying out ‘Victor’s Justice’ or if, in investigating and prosecuting German war crimes, and so beginning to reveal the enormity of the Holocaust to the world, they reveal something more human, ethical and decent. Furthermore, it considers if their efforts provided not simply legal precedents for contemporary war crimes trials, nor models for how one might successfully prosecute such trials today, but something more human and immediate. Reconstructing those experiences, now safely insulated by the passage of time, we may finally recognise their achievements. Perhaps in so doing, we may also begin to understand the very personal nature of the demands upon those practitioners involved in all aspects of war crimes investigations and prosecutions today. 
Problems and Promise: Civil Society, Victim Participation
 and the Extraordinary Chambers of the Courts of Cambodia

Johanna Herman
This paper considers the question of ‘Whose Justice?’ in relation to the participation of victims at the Extraordinary Chambers in the Courts of Cambodia (ECCC).  The ECCC is unique in that for the first time at an internationalised tribunal, victims of crimes alleged to have been committed by the accused can act as complainants or Civil Parties to the trial.  Victims, therefore, have a role at the ECCC beyond being called as witnesses.  The paper evaluates how the victim participation process functioned both during the first case and during the preparation for the second case at the ECCC, and is based on the author’s recent fieldwork in Cambodia.  

The paper finds that although the participation of Civil Parties and the ability of the ECCC to award ‘moral and collective’ reparations could make a real difference to the experience of victims, work concerning victims was neglected and underfunded at the beginning of the ECCC.  The paper argues that although the ECCC introduced these restorative justice elements within its Internal Rules, it was the contribution of civil society in understanding the potential role that Civil Parties could play and subsequently pushing forward this agenda that ensured the success of the victim participation process.  Largely due to the work of civil society organisations, over 4,000 Civil Party applications were submitted to the court for the first two cases.  However, the process has not been without problems and the paper looks at the challenges so far, such as the number of applications causing organisational and logistical problems and the number of Civil Parties leading to delays and frustration in the courtroom in the first trial. 

As debates continue within the field of transitional justice concerning the role that victims could or should play, the ECCC provides valuable experience.  The paper concludes with lessons for the second trial, which may also be particularly relevant for the International Criminal Court and the Special Tribunal for Lebanon since victims have a role at both institutions.

---oo0oo---

SESSION B
The War Crimes Chamber of the State Court of Bosnia and Herzegovina: some lessons for international criminal justice

Olga Martin Ortega
The War Crimes Chambers of the State Court (WCC) of Bosnia and Herzegovina (BiH) was created in 2005, both as part of the completion strategy of the International Criminal Tribunal for the Former Yugoslavia (ICTY) and of the international efforts to rebuild the rule of law in the country and provide local functioning institutions at state level. It was created as a national court with international staff working alongside national professionals, following a trend of establishing hybrid institutions for war crimes prosecutions. Such institutions they have come as a response to the high cost of ad hoc tribunals but also to latter’s lack of capacity to engage with the countries and populations affected by the crimes they prosecute. While their nature, composition and jurisdiction varies, their common feature is that they are located within the country where the abuses were committed and employ a mixture of international and domestic law and staff. Whilst their main task is to prosecute international crimes high expectations have been placed in their capacity to contribute more widely to both peacebuilding and helping society come to terms with violent pasts in post-conflict contexts. 


The WCC is the first hybrid tribunal which is intended to become a fully national and durable institution after the end of the international staff mandate in 2012. It is also particularly well placed to apply and build upon the jurisprudence of the ICTY, while conducting its activity concurrently with other national courts that are also prosecuting international war crimes. Drawing on the experience of the WCC so far, this paper explores the role of this hybrid court as a peacebuilding and transitional justice tools and discusses some of the lessons learnt in the light of increasing calls for the establishment of hybrid tribunals to account for war crimes and human rights abuses. 

The Importance of Archives for Transitional Justice Processes: 
assessing the debate on the archival future of 
the International Criminal Tribunal for the former Yugoslavia

Iva Vukusic
Seventeen years after its establishment, the International Criminal Tribunal for the former Yugoslavia (ICTY) is nearing closure. Although several trials are still ongoing and two fugitives remain at large, the Tribunal is preparing to end its mandate after prosecuting key perpetrators responsible for genocide and other mass human rights violations during the wars in the 1990s. The ICTY has indicted 161 people and has conducted trials for the past fifteen years. Thousands of witnesses gave their statements in front of the judges; millions of pages of military and police documents, medical files, still images, radio intercepts, ballistic reports, forensic reports, DNA test results, aerial images, videos, TV reports and maps have been admitted into evidence — an enormous amount of material that holds facts about the recent history of the former Yugoslavia. While this is not the entire ‘story’ about the war, it might be as close as we could ever come to having one. As the closing approaches the question arises of what to do about the vast amount of material collected in The Hague once the courtrooms become silent. The United Nations Security Council, the founding body of the Tribunal, needs to come to a decision that will significantly impact further prosecutions in national courts but also other fact-finding efforts both academic and within the context of potential civil law suits for damages. Most of the debate in the region has been about what will happen with the original material and where it will be stored. Some public authorities in the region have already expressed interest in taking over the originals collected in The Hague and managing them. Very few discussions, however, have focused on other relevant questions such as access to the material and data, declassification of documents (ongoing now in The Hague), and ethical issues relating to the privacy of information and security of protected witnesses. This presentation provides an overview of the scope of issues related to using the archives in other fact-finding initiatives and discusses their impact on transitional justice processes in the region.

Accountability for and memory of past mass atrocities: 
The domestic and regional role of Croatian human rights activists.

Arnaud Kurze
In view of the completion strategy of the International Criminal Tribunal for the former Yugoslavia (ICTY) in The Hague and the burdensome case number that domestic war crimes trials will face in the future, it is crucial to draw attention to complementary mechanisms to cope with the past. In addition to retributive justice efforts, restorative justice initiatives, including truth-seeking projects, documentation of testimonies and the creation of a historic memory, have increasingly gained ground in the region of the former Yugoslavia. Drawing on extensive fieldwork in Croatia, the author examines what role human rights advocates play in transitional justice settings and how they implement and adapt their practices, focusing on their risks, challenges and prospects vis-à-vis the judiciary and society.

Employing concepts of sociology of spaces—which focuses on the creation of spaces through action and the interdependence of action on spatial structures—the author argues that activists move between different spaces constituted by narratives of justice and truth. The Croatian non-profit, Documenta, Centre for Dealing with the Past, for instance, runs a trial monitoring programme, which is exemplary of one of the activists’ involvements in legal spatiality (witness protection being yet another one). Recent fact-finding and documenting projects, however, such as the regional REKOM initiative, illustrate the creation and expansion of so-called truth spaces by activists. In the constitution phase of these spaces, i.e. the consultation meetings to establish the mandate for commissions or other investigative bodies, stakeholders (i.e. activists, practitioners, representatives and experts) rely on tangible and practicable legal instruments. The author explores this phenomenon, which he refers to as the legalization of truth spaces. He concludes that despite the symbiotic relationship between human rights activists and judicial practitioners this phenomenon illustrates the changing nature of human rights activism from a socio-political trench-war to an institutionalised socio-legal struggle that nonetheless remains highly political.
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SESSION A
‘Becoming Evil: Implications of Psychological Explanations 
of Perpetrator Behaviour on the Legal Process’
James E Waller

This paper, focusing on the intersection between law and psychology, will first outline an explanatory model of perpetrator behaviour that synthesises the wide range of factors that spur ordinary people to commit war crimes and other mass atrocities.  The model, drawn from my book, Becoming Evil: How Ordinary People Commit Genocide and Mass Killing (Oxford University Press, 2nd edition, 2007), offers a detailed analysis of a process through which the perpetrators themselves – either in committing atrocities or in order to commit atrocities – are changed. Grounded in extensive archival research and primary source interviews with alleged and convicted perpetrators of atrocities in Rwanda and Bosnia-Herzegovina, the model emphasises three proximate, here and now constructions that converge interactively to impact individual behaviour in situations of collective violence.  The Cultural Construction of Worldview examines the influence of cultural models – related to collectivistic values, authority orientation, and social dominance – that are widely shared by the members of a perpetrator group.  The Psychological Construction of the ‘Other’ analyzes how victims of war crimes and other mass atrocities simply become the ‘objects’ of perpetrators’ actions through the processes of us-them thinking, moral disengagement, and blaming the victims.  Finally, the Social Construction of Cruelty explores the influence of professional socialization, group identification, and the binding factors of the group in creating an immediate social context in which perpetrators initiate, sustain, and cope with their cruelty.  This model will then be discussed in the context of the ethical, moral, and procedural issues that arise within the legal process related to psychological explanations of perpetrator behaviour.  Most recognise that to explain behaviour is not to excuse the behaver; to understand is not to forgive.  Experimental research reveals, however, that even after a brief exposure to psychological explanations of evildoing, participants evidence a significant judgmental shift in the direction of a less harsh or less punitive orientation toward a perpetrator.  This is mediated by a reduction in the perceived intentionality and responsibility attributed to perpetrators.  So, it is vital that we investigate the impact of psychological explanations of perpetrator behaviour on the legal process.

Justice for Victims: 
The Reparative Mandate of the International Criminal Court

Mariana Goetz
The International Criminal Court (ICC) has an innovative mandate, which brings victims to the centre of the criminal justice process in a manner designed to protect their physical and psychological wellbeing as well as their dignity and privacy. Where their interests are affected, victims may participate in proceedings, presenting their views and concerns to a certain extent modeled on the civil law notion of partie civile, enabling claims for reparation. 


Traditionally justice for victims has been regarded as ‘a complication, an inconvenience and a marginal phenomenon’.
 The establishment of this sui generis regime has been no less controversial. From a human rights perspective there are legitimate concerns that the victim participation might distort the criminal process away from principles of fair trial and the rights of the accused. At another level, existing retributive and consequentialist expectations of international criminal prosecutions already pose significant challenges for international courts and tribunals. Adding a reparative mandate in favour of victims could overburden already problematic objectives for international criminal justice, including ambitions of peace and reconciliation. 


However, while a victims’ perspective in international criminal law discourse is still largely absent, the rights of victims of serious or gross violations are now part of emerging customary law. Indeed, victims’ rights to remedies and reparation under international human rights and humanitarian law seek to fulfil the established international justice principle that ‘reparation must, as far as possible, wipe out all the consequences of the illegal act and re-establish the situation which would, in all probability, have existed if that act had not been committed.’ States have primary responsibility to investigate and punish perpetrators, but also have primary responsibility to protect citizens and afford remedies and reparation in accordance with their obligations under numerous human rights treaties. In situations where a State Party to the Rome Statute is unable or unwilling to investigate or prosecute the ICC has jurisdiction, not only to investigate and try alleged perpetrators, but also to give effect to victims’ rights to a remedy and reparation denied at national level, albeit within the ICC’s limited mandate. 

The central question posed here is thus not whether a reparative justice mandate can or should be an objective for international criminal trials, but instead, what does ‘reparative justice’ qualitatively entail, examining its scope as well as procedural and substantive elements. 

The value of forensic evidence for international criminal proceedings
Melanie Klinkner
Forensic investigations in the context of transitional justice are undertaken for two reasons: to respond to the humanitarian needs arising from human rights’ violations and conflicts or to satisfy legal, evidentiary requirements. One does not necessarily exclude the other, but the mandate of missions influences the way in which forensic investigations are conducted. 


This paper concentrates on forensic investigations of mass graves in relation to international criminal prosecutions. It establishes the value forensic exhumations have when prosecuting international crimes. Drawing on qualitative research conducted in relation to the International Criminal Tribunal for the Former Yugoslavia and the Extraordinary Chambers in the Courts of Cambodia and through reference to the relevant literature and case law, the paper provides two contributions to knowledge.  Firstly it outlines how forensic evidence from mass graves has contributed significantly to investigations and successful prosecutions. Specifically in relation to proving the base crime, complex and very diverse evidence from mass graves has been presented during trials and featured in judgments adding the important component of physical evidence to mere witness and documentary evidence. 


Secondly, the value assessment of forensic science is scrutinised from the sciences’ perspective through an analysis of the scope of what forensic sciences, especially forensic anthropology, archaeology and pathology, can contribute to criminal investigations thus outlining the areas that are most likely to be of interest for investigation, prosecution and defence within the international criminal context. Clarifying the potential contribution of forensic evidence from mass graves will raise awareness on the part of international lawyers as to what forensic sciences can provide which is of significant interest to institutions such as the International Criminal Court and its decision-making in relation to forensic investigations for prosecution purposes.
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SESSION B
Rwanda: Gendering Post-Conflict Tensions

Shirley Randell
‘Never again’ is not only a common saying in Rwanda, it is a strongly held principle. The Rwandan genocide against the Tutsi, considered unique (Mahwa, 2010), to this day holds a firm place in the consciousness of all Rwandese as does the desire and motivation to move forward. The Rwandan genocide experience has been used to justify the inclusion of rape as a crime against humanity in the Code for Crimes against Mankind, the creation of the Responsibility to Protect and the specific international commitment made by the UN General Assembly, Resolution 62/92: assistance to survivors of the 1994 genocide in Rwanda, particularly orphans, widows and victims of sexual violence. 

Rwanda has demonstrated strength through community and President Kagame’s dedication to gender equality and women’s empowerment, with strong gender policies and a 56% representation of women in parliament. Some scholars have explored the reasons for this common trend whereby mass violence can seed an increase in women’s participation in governance, more specifically in parliament. However, there is an observed distinction between women who currently hold seats in parliament in Rwanda compared to other countries. Rwandan parliamentarians have, in the main, come from poor and agricultural backgrounds. The majority of these women parliamentarians have also come to their positions through their community leadership in seats in local government (Berry, 2010). 

In the aftermath of the genocide, 75% of the remaining population were women, 90,000 men were in prison, and hundreds of thousands of others were in exile. While this indicates that men were the majority of both those involved in the conflict and the victims of aggression carried out in this act of genocide, women were also victims; in a more strategic and long-term way, the category of victim was gendered. Rape was used as a weapon of this conflict, in some cases specifically planned to be carried out by HIV positive men transported to the women in truckloads from prison. Therefore the remaining population of women were not only indirectly linked through their family and friends but also through their personal experience of the aggression released through this conflict. 

After genocide, women were left to run households, farms, businesses, community and the nation. This resulted in a re-conceptualisation of gender roles in the country; the pre-colonial traditional roles of a patriarchal society and then those largely attributed to colonial and church influence, even though women had limited power in both the family and the political structure,. Highlighting women’s historical roles as behind-the-scenes advisors was an effective strategy for women parliamentarians to advocate gender equality in the present day. Not only have women in Parliament taken leadership in promoting laws that protect women, but also civil society organizations have participated in rebuilding and unifying the country. Entrepreneurial projects, where women affected by the genocide, survivors and wives, mothers, daughters and sisters of victims came together with wives of perpetrators to work toward a common goal of peace building and reconciliation. The local umuganda tradition of community work carried out once a month by all citizens is an example of a national strategy for building unity. The effective implementation of international laws is currently assisted through a legal clinic approach whereby the robustness of some detailed laws related to cases of rape are in progress to assist this process. 

Given that a politics of division was part of the failure of the previous government, Rwandan women leaders are committed to social transformation in full partnership with men, using a gender-mainstreaming approach. Women have demonstrated not only political will but also economic success, though poverty remains a challenge, as does gender-based violence, ignorance of legal rights, limited access to legal services and lack of equal access to formal education. As in most of the world, women’s visibility in national government has not immediately translated into empowerment in the home, in agriculture, in the office, in the academic world or in social life; patriarchal ideology still determines the household division of labor and the allocation of resources. However, Rwandan women’s achievements in shaping a gender world  should not be diminished. 

Africa and the International Criminal Court: Issues of Concern
Jeanne M. Woods
In South Africa a centuries-old system of racial oppression that was declared a crime against humanity by the international community was ended through an internationally brokered process of negotiations, resulting in amnesties that were promoted by the United Nations and other parties. Few prosecutions resulted from the Truth and Reconciliation Commission. TRC Chairman Archbishop Desmond Tutu predicted that the Truth Commission would provide a paradigm for the rest of the world. Tutu vigorously rejected any notion that South Africa was obliged to satisfy the concerns of the international community regarding retributive justice for the victims of gross violations of human rights, but rather had a responsibility to ‘heal a traumatised community’. The process was declared a miracle’.


Today Africa is the focus of the ICC Prosecutor. The international community does not appear to be asking whether there are any lessons to be learned from this model for the rest of Africa. My paper will raise issues regarding the implications for Africa of the empowerment of a permanent judicial criminal mechanism in the political context of neoliberal globalization. What is the legality of negotiated amnesties under the regime contemplated by the Rome Treaty?  Is the Nuremberg paradigm of individual accountability the only, or the best, route to post-conflict justice? To what extent does the liberal paradigm of individual responsibility – whether under a reconciliation or prosecution model – obscure systemic, structural crimes like apartheid, occupation, colonialism, or the neoliberal global trade regime?  Is the ICC’s legitimacy, and hence its efficacy, irreparably undermined if nationals of certain powerful States are off-limits to the Court’s jurisdiction? Is the project of universal impartial justice even conceivable in a hegemonic world order? Is impunity the only alternative?

:  The Latent Danger in Sequencing Justice

Daniel Ehighalua
Although Africa played a pivotal role in the establishment of the ICC, it has borne the brunt of the full weight of implementation of the prosecutorial powers of the Office of the Prosecutor (OTP). With 3 self-referrals and the UNSC referral of the Sudanese situation, the court has since been struggling to shrug off the claim that its actions are self-serving and directed at poor African countries. The sequencing of peace vis-a-vis justice remains a thorny issue. At the recently concluded 2010 Rome Statute Review Conference in Kampala, this issue, in addition to the definition of the Crime of Aggression continued to bug down the universal acceptability of the Court and the carrot being dangled at non member states like the United States of America, Russia, India and Brazil to ratify the Rome Statute.

For the most part, peace and justice the African style appear to be colliding with unadulterated Western style concept of justice. With specific reference to the Sudan situation, there is an increasingly vocal view by African states and Non state Parties to the ICC that, an alternative form of conflict resolution be charted with respect to the Darfur conflict. The AU is the arrowhead championing the exercise of the deferral powers of the UNSC with a view to an African led settlement mechanism of the conflict. There are however vociferous opponents of this line of strategy, led mainly by none African state parties, but with strong African civil society support, that justice should not be traded for peace at all cost.

The ICC is at a crossroads. Although it has commenced preliminary investigations in Kenya, it is unclear as to its commitment to see through those investigations in light of the staunch opposition to the present 4 African situations before it. Does this mean the end of the road for ICC and international justice in Africa? What signals will that be sending to African leaders about impunity? Is the ICC ever going to be able to take the moral high ground and re-engage with the argument at the level that will restore confidence amongst African states in the work of the court? These issues remain at the core of the future and success of the court in Africa.
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PLENARY SESSION

Truth? Whose Truth?:
Law, History and Fiction in Australia's Nazi War Crimes Trials

David Fraser
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SESSION A
Nuremberg 1945: The Role of Lawyers in the Formulation of 
the Legal Principles of the International Military Tribunal

Daniel Marc Segesser
Studies by several historians like Gary Jonathan Bass, George Ginsburgs, Arieh J. Kochavi, Peter Maguire or Bradley F. Smith have shown over the last ten or twenty years how the war crimes policy of Great Britain, the United States and Soviet Russia developed during World War II. An aspect that has, however, almost not been discussed in this context is the role that lawyers and academics like Georg Schwarzenberger, Sheldon Glueck, Bohuslav Ecer or Marcel de Baer played as legal experts in the background. Beginning in 1940 and started mainly by expatriates from countries occupied by Germany or even by German emigrants the debates went on during the whole war and partially even took place within Nazi-Germany. The main theme was whether and if so how war crimes committed during World War II ought to be punished. Although the majority favoured a legal process to punish those guilty of or responsible for war crimes, the details were controversial. The discussion centred around questions such as whether retributive justice would be more than vengeance of the victorious powers disguised in legal forms, whether it was possible to single out the guilty individuals or who was to judge in an impartial and authoritative manner on crimes of such an enormous extent. Would it really be possible to bring those at the top of the political and military hierarchy to court? Associations such as the Cambridge Commission on Penal Reconstruction and Development or the London International Assembly but also legal and other periodicals played an important role in this context. People like Raphael Lemkin or Albert G. D. Levy brought up new concepts such as genocide or crimes against humanity to describe and deal with the enormous extent of the crimes of Nazi Germany. Murray Bernays finally proposed to use the concept of conspiracy – still in parts used today – in order to make trials workable at the end of World War II. The idea behind it was to have a means, which would guarantee a fair trials to those indicted, while avoiding ‘the bewilderment and betrayal of Justice through blind-alley legalistic technicalities’ as Sheldon Glueck formulated in his study War Criminals: Their Prosecution and Punishment in 1944. The outcome of this process was the Charter of the International Military Tribunal at Nuremberg in 1945, which formed the basis for the indictment against the major war-criminals of Nazi Germany and which still today is an important point of reference in the international law of war crimes.
Nazis and British war crimes trials 1945-48, investigators and translators
Simona Tobia
At the end of the Second World War in Europe the urge to dispense justice and to punish war crimes was one of the most important issues in the dissolution of the conflict. Investigators, interrogators and interpreters had a crucial function in communicating the conflict in the denazification process. 

The ‘questioning’ of enemies in the effort to dispense justice, problematises the meanings of the conflict itself and shapes the identities of those involved, especially in the case of the about 10,000 German and Austrian Jewish refugees who had enlisted in the British forces, swore allegiance to the King and contributed to the victory over Nazism as the ‘King’s most loyal enemy aliens’. At the end of the war the vast majority of them joined the denazification effort back in their countries, especially in the extremely highly charged roles of war crime investigators, interrogators and interpreters. In those roles they had to face their own identities as well as the perpetrators of heinous war crimes.

Investigations and the consequent trials are also encounters with the enemy and between speakers of different languages, as well as a moment of collision between different national and cultural identities. Identity and language are crucial for military effectiveness involved in this process. The account of how the need for military effectiveness shaped the structure of the War Crimes Investigation Unit, of the whole process of judgment and punishment of enemies, and especially the identities of those involved in relation to the social space in which they operated, is the purpose of this paper. It also contributes to wider debates about the shared memory of war crimes and the formation of national identity. The paper is based on oral history interviews and on original documents (National Archives, Kew, Imperial War Museum, London).

How the ‘War on Terror‘ Changed Perceptions of the Legacy of Nuremberg  Sascha-Dominik Bachmann
The attacks on the United States of America, executed by mostly Saudi-born terrorists on 11 September 2001,
 led to the present so-called ‘war on terror’ by the United States of America and its allies. The magnitude of the 9/11 attacks warranted its categorization as an ‘armed attack by conventional means’ on the USA. While the legal categorization of the 9/11 attacks was the subject of debate,
 the response of the United States was unequivocal: War. The initial military response to the attacks led to a wider campaign under the rhetorical banner ‘war on terror’
 which has seen so far two controversial military campaigns
 of doubtful lawfulness
 under international law: ‘Operation Enduring Freedom’ in 2001,
 in terms of which Afghanistan was invaded to rid that country of the Taliban-regime, was followed by ‘Operation Iraqi Freedom’ in 2003.
 The invasion of Iraq and subsequent ‘regime change’ by the American-led coalition, in particular, created much debate and animosity. While international lawyers debated the legality of the invasion (which was neither explicitly authorised by the UN Security Council, nor an apparent act of self defence under Article 51 of the UN Charter).
 From an international law perspective the legality of the invasion of Iraq will be debated for some time to come. However, for the time being there seems to be no real possibility that any (international) criminal law action will be taken against any individuals relating to the invasion of Iraq, and in particular the question whether any individuals can be held liable for the crime of aggression. This legal situation must also be seen in the context of the perspective we have on the legality of the Nuremberg trials of 1945 and the so called Nuremberg Principles of 1950. This presentation does reflect on the question whether the present post 9/11 wars have changed our perception of the Nuremberg trials and their legacy in respect to the crime of aggression or crime against peace under Article 6 (a) of the Nuremberg Charter. 
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SESSION B
Competing Concepts of Justice: What is the Best Path to Reconciliation?

Heather Devere
The concept of ‘transitional justice’ has been used to describe the process of moving from a war situation, a conflictual environment, an oppressive regime, to a more peaceful, conciliatory, stable environment.  Part of the process involves establishing truth, restoring trust, finding forgiveness, giving restitution to victims and dealing with war criminals.  The South African Truth and Reconciliation Commission set up a model for this transition.  Amnesty for perpetrators was made available as an incentive for revelations about actions, actors and activities to find out the ‘truth’.  Opportunities for victims to be able to tell their stories was intended to add to this fact-finding exercise, as well as being promoted as a form of healing for victims and society.  And reparations and rehabilitation were incorporated as part of this healing.  The punishment of criminals was a secondary focus of this model of justice.  


Truth and Reconciliation Commissions are now recognised processes for transitional regimes and have been used in situations such as the Solomon Islands, Papua New Guinea and Sierre Leone.  This paper examines how transitional justice relates to other types of justice, such as the familiar models of retributive, distributive, restorative and procedural justice and how different types of justice contribute to resolution of conflict and reconciliation of a community.  There will be a discussion of whether this model of transitional justice is perceived as ‘fair and just’ by the communities where it has been used, including the way in which war crimes are treated. 

Justice at Last, or Justice Delayed? 
The Inadequacy of the International Criminal Process?

Dewi Williams
Last summer bore witness to the latest chapter in the increasingly farcical tale of contemporary International Justice as dispensed by the International Criminal Court (ICC) and the Ad Hoc Tribunals. Specifically the ongoing trial of the former Liberian leader, Charles Taylor at the ICC, highlights the increasingly chaotic, quixotic pursuit undertaken, calamitously, by a growing army of self-serving, self-styled International Lawyers, NGOs and ‘activists’, whose sole aim appears to be to maximise their own media exposure. 


Particularly galling, during Taylor’s trial, was the appearance and testimony of supermodel Naomi Campbell and actress Mia Farrow, which precipitated a descent of the proceedings to the level of a celebrity ‘show’ trial. This then duly received the attention of the tattle driven western media, which in turn triggered truly nauseating attempts by Taylor’s prosecuting team to ‘play to the gallery’. Such criticism, and apparent cynicism, may appear wholly disingenuous and disproportionate, however, ones disappointment and disgust would have been tempered had only the lessons of the inconclusive trial of the former Yugoslav leader, Slobodan Milošević, been learnt. In particular Taylor’s prosecutors should have acknowledged the singularly lamentable efforts of the then prosector at the ICTY, Carla Del Ponte, and avoided repetition of such grievous errors. 


The evident lack of a genuinley appropriate forum and procedure in which to pursue the alleged perpetrators of international crimes begs the question as to the future of the UN sponsored courts and tribunals. Institutions, which have over the course of the past fifteen years, demonstrated an increasingly stretched teleological approach to interpreting international conventions and treaties. The result of which is to create a contradictory, and increasingly nonsensical, series of judgments which serve only to muddy the already opaque jurisprudence. This paper seeks to encourage a paradigmatic shift in the debate surrounding the future of intenational justice and to ultimately suggest alternatives which dispense with the amateurish attempts, thus far witnessed, so as to focus on apportioning blame and offering real redress to victims whilst revealing the truth.

The culturalisation of identity in an age of 'ethnic conflict'- depoliticised gender in ICTY wartime sexual violence jurisprudence
Daniela Nadj
Gender-based violence, particularly mass sexual violence against women in situations of armed conflict has been a greatly topical issue within recent years in feminist legal scholarship, the media and in wider popular discourses. The armed conflict in the former Yugoslavia has notably contributed to the increased visibility of sexual violence in international law with significant legal developments emerging from the International Criminal Tribunal for the Former Yugoslavia (ICTY). While the prosecution of sexual violence in international law has become a cause célèbre for many feminist advocates, this ‘moment of victory’ has coincided with a more problematic trend in legal scholarship of portraying armed conflict through a predominantly ‘ethnic’ lens. This paper explores the legal modalities by which gendered subjectivities are brought to being by international criminal law in an age of ostensible ‘ethnic conflict’. It examines the intersection of gender and ethnicity in ICTY jurisprudence and questions whether such readings have produced ‘ethnicised’ victims. Moreover, it explores whether feminists have been complicit in the perpetuation of hierarchical and dichotomised gendered subjectivities that have done little to dispel deeply entrenched stereotypes of women in international law. Drawing on Wendy Brown, the author asks whether these tendencies in feminist scholarship can be attributed to a trend in late modernity of culturalising identity so as to eliminate from view power and history as the driving forces of armed conflict. The paper concludes by reiterating the importance of feminist critique, as it provides an opportunity to examine positions, rather than remain trapped in the contemporary obsession with position-taking.
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SESSION A
A Crisis of Legitimacy:  
conflicting notions of justice in responding to war crimes

Gavin Dingwall and Tim Hillier
Scholars have identified a number of models of criminal justice starting with Packer’s influential Crime Control/Due Process dichotomy.  We will argue that the present and historical international responses to war crimes (in the broadest sense of the term) fail to achieve the objectives set by any of the models.  Much of the discourse surrounding the prosecution of genocidists and war criminals appears to draw on crime control/punitive models.  In the legal context this is reflected in many of the judgments.  The model requires that offenders be dealt with as severely as possible.  However, a careful analysis of the sentencing jurisprudence of the ad hoc tribunals for Rwanda and  for former Yugoslavia reveals that sentences are often more lenient than those imposed for lesser offences by domestic courts.  The limited financial and political support enjoyed by international criminal justice undermines the prospects for managerialist objectives: the annual budget for the ICC represents a fraction of that spent by even small domestic jurisdictions.     The human rights/due  process model stresses an inclusionary approach to offenders in contrast to the punitive ‘exclusionary’ approach.  Yet international criminal justice and truth and reconciliation commissions appear to be presented as mutually exclusive alternatives.  This seriously undermines any prospects for a human rights approach to the prosecution of war crimes. The inconsistency of international criminal justice with any of the ideal types threatens the legitimacy of the project.  Without a solid theoretical foundation international criminal justice runs the risk of simply identifying scapegoats who carry the guilt for the rest of us.  The extremely small proportion of war criminals who are or who can be processed by the international criminal justice system necessarily means that the justice is arbitrary, tokenistic and difficult to justify.  This lack of theoretical foundation may be explained, but not excused,  by the infancy of international criminal law and its reliance on domestic criminal systems.  Without a firm foundation international criminal justice will fail to fulfil its potential.

An Unpleasant Afterthought: 
Post-Conviction Rights of Individuals Convicted at 
International War Crimes Tribunals

Asa Solway
This paper is a novel contribution examining the rights of the war criminal following a conviction by an international criminal Tribunal. Its goal is to identify concerns and outline a methodology for monitoring the rights of hundreds of prisoners currently serving sentences in multiple domestic jurisdictions around the world. This paper acknowledges the fundamental role of victims and the need to end impunity as the primary ends of international criminal law and the underpinnings of any discussion concerning the legitimacy of international tribunals. Acknowledging both that the treatment of prisoners is a fundamental test for the values of an institution and society and important to the credibility of such institutions, this paper argues that the Tribunal should consider a more proactive focus on the rights of the convicted. A variety of post-conviction concerns still remain on the fringes of international criminal law. Issues such as the inconsistent implementation of the length of sentences served, a lack of awareness of the general rights of the accused and the unique role of placing foreign prisoners in domestic systems, including the provision of legal aid and family visitation rights, are becoming increasingly common in international criminal law while remaining unthinkable in most modern domestic jurisdictions.
 Moreover these incarceration problems will be equally applicable in the context of the ICC. As a result, public international and domestic law governing prisoners, such as citizenship rights or rules of jurisdiction, do not provide clear answers for increasingly unique and troublesome situations involving the accused. Broader implications regarding post conviction problems include determining institutions that will oversee responsibility of the accused in the ad-hoc international criminal tribunal systems after they are no longer functioning. Currently, the ad-hoc international criminal Tribunals and States of incarceration share responsibility for incarceration of the accused; there are minimal provisions to address the eventual closures of the ICTY and ICTR. This paper is an attempt to overcome the gaps in international criminal law and international public law by proposing the establishment of residual mechanisms which explicitly provide continued legal aid to the accused and a monitoring scheme intended to identify unforeseen issues for accused who are often left completely in the dark. The conclusion of the paper is that such basic measures need to be taken to advance the project of international criminal law and avoid potential claims of neo-colonialism, prisoner abuse and a gap in institutional legitimacy. 

The UNWCC of 1943-48:
 lessons for the history and current practice of the 
international prosecution of war crimes



Dan Plesch
Abridged from America, Hitler and the UN, (I B Tauris, 2011). 

Ch 5: Justice for War Crimes: Auschwitz and Nuremburg:

In December 1942 the ‘Big Three’ issued a statement on behalf of all the United Nations which explicitly accused Germany of implementing Hitler’s oft stated goal of exterminating the Jews of Europe and using Poland as the principal slaughterhouse. Given this statement, it is hard to understand why there has been discussion since the war as to when the allied governments knew about the Holocaust. This United Nations statement was but one initiative amongst a multitude of multinational UN military and political measures for fighting the war and preparing the peace.

The Polish tribunal that that brought Hoess (commander of Auschwitz) to justice was one of the national prosecution systems encouraged by the United Nations War Crimes Commission (UNWCC), created in October 1943 by seventeen nations at war with the Axis. The UNWCC was the main legal response to Nazi crimes during the war and laid the groundwork in law and evidence for the trials at Nuremberg. The UNWCC provided the first multinational agreement on a range of international crimes prior to the celebrated Nuremberg and Tokyo trials. Moreover, the national tribunals supported by the UNWCC brought thousands of war criminals to justice. The Nuremburg and Tokyo trials have occupied a disproportionate position in modern legal scholarship and are generally considered to the exclusion of both the work UNWCC and national tribunals including Belgium, China, France, India, the Netherlands, Norway and Yugoslavia. The IMT is generally regarded as an exclusively big power initiative despite the fact that its founding document cites the authority of all the United Nations prior to UN Charter.

The UNWCC established in 1943 consisted of representatives of states and a secretariat. It was based in London and organised into subcommittees. These committees dealt separately with compiling lists of accused war criminals, deciding whether prima face cases existed and developing and agreeing what constituted crimes. The Committees provided advice and support to member states own national tribunals which carried out trials. In parallel, in November 1943, Britain, the US and the USSR agreed that major criminal leaders of Germany would be tried by a tribunal constituted by themselves, but with the support of their allies, and this was the basis of what developed into the Nuremburg International Military Tribunal. 

The UNWCC and then the IMT developed the concept of international crime to include crimes against peace, against humanity, and then genocide. The idea of criminal responsibility for launching an aggressive war was new, as was the creation of the concept of criminal organisations and the development of mixed civil/military courts. Particularly controversial was the idea of trying Germans for crimes against other Germans as well as for citizen of states attacked by Germany. The development of the UNWCC was the result of pressure from the exiled governments of Europe, and of civil society, notably Jewish and Christian organisations. That they sought and succeeded in achieving the creation of a United Nations organisation to deal with war crimes demonstrates the power of the rhetoric of the Four Freedoms, the Atlantic Charter and the United Nations Declaration in motivating and focusing people into turning these ideas into a reality that outlasted the war. The development of the UNWCC alongside the new organisations for food, aid and economic development provided a mutually reinforcing sense of a comprehensive approach to the post-war period.

National tribunals supported by the UNWCC conducted 3,470 trials and achieved 2,857 convictions in Europe by March 1948. Of these, the US court at Dachau tried 1,500 cases. 28 per cent of those accused were executed, 57 per cent imprisoned and 15 per cent acquitted. In the Far East about 1,900 people were tried for war crimes of whom 480 were executed, 1030 imprisoned, 414 acquitted. 22 Nazi leaders were also tried at the Nuremburg International Military Tribunal with American, British, French, and Soviet judges. The national tribunals performed the largest role in the prosecution of war criminals. That the UNWCC and these courts existed at all was the result of intense political argument amongst the United Nations that in the end produced agreement that justice rather than mere revenge was essential. Summary executions of Nazi SS men certainly occurred and Churchill, Roosevelt, and Stalin all at various times favoured the summary execution of the Nazi leadership. Nevertheless, a judicial system was created and implemented and the visionary ideals of the United Nations provided legitimacy to the process.

Anyone supportive of the international trial of modern war criminals owes a debt of gratitude to those who created and worked for the UNWCC in the mid-1940s. The UNWCC developed the basis in international law for the war crimes trials and established a system of evidence collection and legal support for seventeen national offices. In particular the UNWCC developed the then revolutionary argument that the international community had a right to try German leaders for the crimes they had committed against Germans. The initial tasks of the Commission were to investigate and record evidence of war crimes and those responsible, and to report to member governments cases in which it appeared that adequate evidence appeared likely to be forthcoming. A third function, the creation of an expert Legal Committee to advice on what might or might not be considered to be international crimes. Its work had the most lasting impact. And the precedents set by the UNWCC also included agreeing that environmental destruction constitutes a war crime, which may indicate its relevance to those seeking to develop international criminal law in the twenty first century.[i] A good starting point for anyone concerned with details of UNWCC work is its official history published in 1948 and which is a significant resource for this chapter. 

The exiled governments of Czechoslovakia and Poland were at the forefront of efforts to create the UNWCC. Their officials were powerless to help their suffering populations at home. And this gave them a great incentive to attempt to deter further Nazi atrocities by seeking an international process  to bring justice and retribution to their perpetrators. This initial effort from small nations was assisted by Christian and Jewish groups, including William Temple the Archbishop of Canterbury, and eventually supported by the major powers. But the effort to create a process to hold war criminals to account was resisted by the British Foreign Office and the US State Department, they were opposed to establishing a principle of interference in nations’ internal affairs. In addition the experience of the Treaty of Versailles and its aftermath was not encouraging. The Treaties provisions on war crimes were never implemented. Instead, a German court at Leipzig tried alleged German criminals. Few were tried, fewer sentences and none were imprisoned.  The creation of the UNWCC not only provided much of the groundwork for modern war crimes prosecutions, it also serves as an example that even in war time and even more than 70 years ago, coalitions of likeminded governments and public opinion can bring lasting benefit. 
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SESSION B:

Ten Principles for Reconciling Truth Commissions and Criminal Prosecutions

Lyal S. Sunga
Do truth commissions promote criminal justice, or to the contrary, do they hinder, obstruct or subvert it?  Under what kinds of circumstances or arrangements do truth commissions and criminal prosecutions conflict, and how could such conflicts be resolved?  Does international law allow countries to use truth commissions as alternatives to criminal prosecutions?  Where does amnesty from prosecution fit into this puzzle?  In short, can truth commissions and criminal prosecutions be reconciled, and if so, how?

       This paper compares and contrasts the functions of truth commissions and criminal prosecutions and proposes some considerations for optimizing the relationship between the two.  To do this, we first situate the rise of truth commissions in the historical context of international relations.  We then consider the role and value of truth commissions in relation to the inadequacy of criminal prosecutions in societies struggling with the aftermath of major violence.  Next, we highlight points where truth commissions conflict with criminal prosecutions in principle and in practice, focusing mainly on the use of amnesties.  Following this discussion, we take account of the international community’s renewed commitment to combat impunity for serious crimes, and how this conditions the degree of freedom States have to establish a truth commission as an alternative to criminal prosecutions.  Finally, we propose ten general principles for reconciling truth commissions and criminal prosecutions with a view to optimizing their respective contributions to justice, peace and human rights.
Why Do Truth and Reconciliation Commissions Fail? 
The Case of the Democratic Republic of  Congo

Patryk Labuda
In the past two decades the Democratic Republic of Congo has been the scene of brutal war crimes, crimes against humanity, and – according to the United Nation’s Mapping Report released in October 2010 – acts that ‘if proven before a competent court, could be characterised as crimes of genocide’. The controversy surrounding the UN report’s publication has managed to draw, once again, the attention of the international community to one of Africa’s longest and bloodiest conflicts. It has exposed the persistence of impunity, the DRC’s failure to bring justice to the conflict’s victims, and the unaccountability of it perpetrators. In the wake of the report’s publication, various proposals to change this state of affairs are being discussed by the Congolese government and the international community. My presentation will examine one of the three main optionsi under consideration – the truth and reconciliation commission (TRC). 

Truth and reconciliation commissions have become an increasingly popular transitional justice mechanism. The success of the well publicised South African TRC in the mid 1990s has spawned many similar attempts at fostering reconciliation on every continent. But the case of the DRC is singular in many ways. Unlike most other countries, this mechanism has already been tried in Congo. The TRC established in 2003 never really gained traction among the Congolese people, its operations were shrouded in mystery from the outset, and its eventual dismantlement has seemingly fallen into oblivion. No official report documenting the TRCs work was ever released. 
There is a natural tendency among scholars and practitioners to focus on those TRCS which have achieved some measure of success in bringing about justice and reconciliation; after all, those are the models which can later be adapted and re-used in a different geo-political context. But it seems equally important to understand when and why this tool of transitional justice is not a practicable solution. By examining why the DRC’s truth and reconciliation commission failed, my presentation aims to contribute to a developing strand of academic inquiry into the effectiveness of the TRC model. As such, my presentation seeks also to contribute to the ongoing debate on how best to address the DRC’s struggle with its violent past.

Contemporary Civil Wars and Conflicts: 
The Problem of Non-compliance with International Law

Justyna Janicka

It is recognised that the civilian population suffers the price of civil wars, as fighting factions target non-combatants through campaigns of rape, killing, and victimization. Given that their crimes are to be observed, what accounts for change among states or groups in their level of compliance with international human rights norms. This paper is an analysis of theoretical framework of compliance with international humanitarian law and socialization process. This work seeks to establish causal mechanisms linking changes in the normative basis of international politics to the outcomes of state compliance with international humanitarian law highlighting the growing role of international law as a normative framework for armed conflicts. This research seeks to explain the problem of non-compliance with human rights law through the examination of compliance with the Geneva Convention and Additional Protocol II on the non-combatant immunity and tries to explain the persistence of one-sided violence (state) in the context of civil war. A study of compliance with law shows that constructivist explanations account for why states decide to comply, but rationalist considerations involving the costs of implementing decisions and variations in state capacity affect when and to what extent states comply. This paper attempts to review the theoretical basis of compliance with international law. I have proposed to adopt constructivist approach to reputation that is based on internalization of norms. The central argument states that socialisation should over time trump military necessity, as norms diffuse, and reputational pressures increase.
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SESSION A:

The ECtHR Grand Chamber in Kononov v Latvia (17 May 2010):

 is the Russian Federation correct in its understanding 
of the relationship between politics and international law?

Bill Bowring

The European Court of Human Rights (ECtHR) has in its judgments concerning Russia (and other Eastern European states) come dangerously close tumbling into the fault-lines between law and politics. Judge Kovler’s dissenting opinion in Ilascu v Moldova and Russia (8 July 2004) has been seen as persuasive. The judgment of the Grand Chamber in Zdanoka v Latvia (16 March 2006), giving Latvia an extraordinary margin of appreciation, was subjected to strong criticism by the present author.
 The judgment of the Strasbourg Court in Behrami and Saramati v France (2 May 2007) opened up a serious lacuna in the reach of European human rights law, in the controversial context of Kosovo. The ECJ’s judgment in Kadi (3 September 2008) cannot undo the potential damage – see Krieger, 2009
. Now, in Kononov, the majority (14-3) of the Grand Chamber have, in the words of President J-P Costa’s dissenting opinion, purported to exempt Latvia from international law in such a way that their ‘finding that the applicant's acts were not subject to statutory limitation, thus resulting in his conviction, amounted to retrospective application of the criminal law to his detriment’, and a violation of Article 7. This was also the finding of the Chamber in the case. This paper analyses the issues, and asks whether the Strasbourg Court has passed a point of no return?
War Crimes Prosecution and Human Rights Standards: 
the European Court of Human Rights Judgment in the Case Kononov v. Latvia

Szymon Janczarek
Vasiliy Kononov, on 27 May 1944 led a Soviet commando unit, composed of the members of the Red Partisans, on an expedition to the village of Mazie Bati, whose inhabitants were suspected of having betrayed to the Germans a group of Red Partisans. After finding rifles and grenades supplied to some villagers by the German military administration the Red Partisans killed nine unarmed villagers: six men and three women – one in the final stage of pregnancy. The Latvian Criminal Affairs Division of the Supreme Court found Kononov, almost 50 years after the incident, guilty of war crimes under the provisions of the 1961 Latvian Criminal Code. Kononov, on 27 of August 2004, lodged an application with the European Court of Human Rights, relying on Article 7 § 1 of the European Convention of Human Rights, complaining that the acts he had been accused of had not, at the time of their commission, constituted an offence under either domestic or international law.


In the judgment of 24 of July 2008 the European Court of Human Rights found, by majority four votes to three, that there had been a violation of Article 7. On 6 of January 2009 the case was referred to the Grand Chamber of the Court, at the Latvia Government`s request. On 17 of May 2010, by majority of 14 votes to 3, the Grand Chamber found no violation of Article 7 of the Convention. The Kononov case constitutes a starting point in the discussion: whether criminal proceedings before national courts 50 years after the commission of war crimes is still in accordance with the principle of human rights protection of alleged perpetrators. The answer, as it may be seen while comparing both judgments of the Court, is not as straightforward and, after the Grand Chamber`s reasoning, three main areas for the analysis should be pointed at. Had there been a sufficiently clear legal basis in 1944 for the crimes of which the applicant had been convicted? Had the crimes been statute-barred? Could the applicant have forseen that the relevant acts had constituted war crimes and that he would be prosecuted.


The aim of the proposed paper is to shortly introduce the factual and legal background of  Kononov case to the conference participants and address three issues of broader importance: principle of legality and the prosecution of war crimes, status of limitations with regards to war crimes prosecution in national legal systems and, more generally - the application of international criminal law by human rights courts.
The Srebrenica Massacre and its aftermath: 
reflections in the light of the judgment of the ICTY in the Popovic case

Gillian Wigglesworth
 This massacre was the most serious single war crime in Europe since the Second World War. More than 8,000 Bosnian Muslim men and boys were killed after the enclave – a designated UN ‘safe area’ – was seized by Bosnian Serb forces from NATO and UN troops. With the start of the trial of Radovan Karadzic in The Hague the ethnic cleansing policy pursued by the Serbs in this region during the last year of the Bosnian war has again become newsworthy as he is charged with being one of the principal perpetrators of the genocide in Srebrenica. The massacre raises many questions. What is its place in the history of atrocities and war crimes generally?  What is the role of the photographic images and the subsequent memorialisation of what happened? What is the significance of the war crimes trials in The Hague? Do photographs in any way change the differing perceptions of witnesses, survivors and others? Do they lead to greater accountability at both the international and State level and less denial by individuals? Or do such visual memories simply make it harder to reconstruct civil society by perpetuating the psychological trauma?  Srebrenica is a good contemporary illustration of the ways in which photography can influence our understanding of conflicts and human rights issues in the modern world.
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SESSION B:

Preventing Peace; International  Criminal Court Indictments in Uganda and Sudan

Craig Ruttan

Since its creation, the International Criminal Court has divided scholars and practitioners with debates over whom it serves and how to measure its utility. In this paper, I will analyse transitional justice and war crimes prosecutions through a peacebuilding framework to evaluate the effectiveness of the ICC indictments in the key cases of Uganda and Sudan. I contend not only that international criminal trials in general have thus far failed to significantly contribute to peacebuilding, but that the ICC is particularly ill-suited to these tasks. Peacebuilding provides a useful framework for evaluating war crimes prosecutions on a practical and holistic level, taking into account social cohesion and reconciliation, and placing legal norms within a political context. Building from Jack Snyder and Leslie Vinjamuri’s three logics of appropriateness, consequences, and emotions,
 the five pillars of peacebuilding – security, economic development, political arrangements, justice, and reconciliation – provide challenging yet established metrics for measuring the overall consequences of specific approaches to justice.

 
In particular, this paper will measure the results of these two ICC indictments against advocates’ declared objectives of deterring atrocities, uncovering the truth, reinforcing rule-of-law, reconciling groups, and making or sustaining peace. On each of these criteria, the ICC cases against Joseph Kony and Omar al-Bashir have failed to make any significant progress. My analysis of the court’s particular impact on the ongoing conflicts in Uganda and Sudan finds that the ICC indictments have not contributed to either negative or positive peace in the conflicts. The international community needs to respond to evolving customs and norms within the international sphere, but in this area it has overstretched itself. At this point in time, the International Criminal Court is too rigid an institution to address war crimes when there is no broad acceptance of an absolute, depoliticised norm against impunity. 

Applying The Tadic tests of individual criminal responsibility for war crimes.  
An analysis of its application before the ad hoc tribunals 
and its potential  for future prosecutions at the ICC.

Narissa Ramsundar

The face of conflict  since Nuremberg has changed. Most conflicts occur within single states based on political or ethnic tensions. The  attribution of individual criminal responsibility for violations of international humanitarian law in non international circumstances thus assumes contemporary significance. The  Tadic
 Appeals Chamber  in what was described by some commentators as ‘revolutionary,’
 extended the application  of  individual criminal responsibility to violations of war committed in non international armed conflict. Prior to this decision, the  concept of individual criminal responsibility for breaches of laws regarding the conduct of hostilities were not well developed , so the judicial activism demonstrated by the Appeals Chamber widened the ambit of the law. The Tadic Appeals Chamber extension of individual criminal responsibility to non international conflict  has  also influenced the development of war crimes law within the jurisprudence of the ad hoc tribunals
  as well as in the drafting of the statute of the   international criminal court. 


This paper aims to examine the reasoning of the tribunal for extending  individual criminal responsibility for violations of the law  in non  international armed conflict. It seeks  to trace  the development of  a core set of legal principles  that defines the elements of the crimes and  the tests which determine individual culpability. It will further  seek to present a harmonised set of legal principles emanating from the ad hoc tribunals and selected internationalised tribunals on this area. The paper will finally examine the applicability of these principles to the provisions of the ICC statute  with a view to determining its potential applicability for future prosecutions before that court.

Critically Assessing the ICC’s Lubanga Jurisprudence: 
Intermediaries, Disclosure, and the Right to a Fair Trial

Christian De Vos

This paper critically examines two significant decisions in the case of the first defendant to face trial before the International Criminal Court: Thomas Lubanga Dyilo.  As the Lubanga trial stretches into its third year, disputes over disclosure of evidence have nearly twice derailed the proceedings: first because the prosecution did not share documents with the defence that contained potentially exculpatory evidence and, later, because it refused to reveal the identities of key intermediaries whose credibility had been called into question.  The competing approaches of the ICC’s Trial and Appeals Chambers as to the appropriate remedy for these violations—with the Trial Chamber having twice determined that Lubanga should be released, and the Appeals Chamber twice reversing—is of significance with respect to the Court’s evolving due process jurisprudence; at the same time, both decisions also mark a shift to a more judicially-managed approach to disclosure obligations.  More fundamentally, however, these decisions point up the crucial role that intermediaries – locally-based informants who provide information and evidence-gathering for the prosecution and other Court organs – play in the effective investigation and prosecution of cases.  In order to avoid (or minimise) future disclosure controversies of the sort that have characterised the Lubanga proceedings, establishing a more formalised relationship between intermediaries and the ICC should be a priority going forward.  
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PLENARY SESSION

Where’s the Justice? 
Wounded Men, Raped Women and Post Conflict Realities

Lesley Abdela
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SESSION A:

The Perils of Peace: High Stakes for Afghan Women in War Crime Justice

Theresa de Langis
Providing analysis of a convergence of events in the last year around transitional justice in Afghanistan, the paper will juxtapose international human rights law (especially UN SCRs 1325, 1820, 1888, 1889) with field experience in supporting women’s voices and perspectives into peace, reconciliation and reintegration efforts in the country. Recent months have seen a growing momentum for efforts around negotiating with the Taliban, including a Peace Council in Kabul over the summer and the formation of President Karzai’s High Peace Council weeks ago.  The Council is populated with former jihadi warlords accused of war crimes and human rights violations, with a mere six women appointed to sit as members.  In implementing the reintegration and reconciliation programmeme as set out by the Government of Afghanistan to the international community at the Kabul Conference in July, the Council will have at its disposal an Amnesty Law quietly passed by the Parliament with the strong support of former combatants in their current roles as MPs. The Amnesty Law contradicts Afghanistan’s obligations under international law, provides ‘blanket’ pardon from prosecution without exception for war crimes such as rape and conflict-related sexual violence, and grants immunity for crimes that may be committed in the future.
A recently leaked UN report on war crimes in Afghanistan demonstrates mass rape and sexual violence are tactics of war in the long conflict in Afghanistan, yet they are seldom mentioned or analyzed as part reconciliation and reintegration agenda generally or peace negotiations in particular. Indeed, calls to bring major criminals to justice and establish strong mechanisms for human rights protection have been silenced as counterproductive to stability, and women’s human rights are considered as particularly controversial and destabilising. The stakes for Afghan women’s rights have never been greater, and the danger of their rights being traded for an expedient peace deal with the Taliban—supported by international forces eager to find an exit strategy—has never been more real.  What prospects for peace with justice are possible for the women of Afghanistan?  

The Taliban Ways  of War

Niaz Shah
The aim of this presentation to is provide an overview of the self-regulating code (called Layeha in Pashto) of the Taliban for Mujahidin in Afghanistan. I will examine the Islamic standing of the various provisions of the code and actions of the Taliban to see whether the code and actions of the Taliban meet Islamic legal standards. Various aspects of the code would also be compared with the law of armed conflict in order to find out the extent to which both are compatible. My argument is that most provisions of the Taliban’s code do not meet the Islamic standards of the law of war. Similarly, most provisions of the code conflict with the law of armed conflict.
Victim Participation in the International Criminal Court and 
the Extraordinary Chambers in the Courts of Cambodia

Susana SáCouto

Under the Rome Statute establishing the International Criminal (ICC), victims of the world’s most serious crimes were given unprecedented rights to participate in proceedings before the Court.  Nearly a decade later, a similar scheme was established to allow victims to participate in proceedings before the Extraordinary Chambers in the Courts of Cambodia (ECCC), a court created to prosecute atrocities committed by Khmer Rouge leaders.  Although there are some differences in how the schemes work in each of these tribunals, both allow victims to participate in criminal proceedings independent of their role as witnesses.  Advocates of victim participation had high expectations that these new schemes would allow victims to tell their story in a way they were unable to do as victim-witnesses before the ad hoc International Criminal Tribunals for the former Yugoslav and Rwanda, where victims’ voices were often unheard or only partially heard because of the need to narrowly define what happened to them in line with the rules of evidence and the legal definition of the crimes with which the accused were charged.  This paper explores whether this novel victim participation scheme, as implemented by the ICC and ECCC thus far, has actually allowed for greater recognition of victims’ voices and experiences than was possible in proceedings before their predecessor tribunals.  The paper begins with a brief discussion of the significance of ‘visibility’ as a feminist goal.  From there, it describes the victim participation schemes at the ICC and ECCC and how victim participants, particularly survivors of gender-based violence, have fared under these schemes.  Although the ICC and ECCC have only heard a limited number of cases, the history of participation before these tribunals thus far suggests that victim participants face some of the very same limitations victim-witnesses encountered at the ad hoc tribunals, particularly in cases against senior leaders and those most responsible for serious international crimes, which are the focus of the ICC and ECCC today.  In the final section, the paper considers the implications of this conclusion on the feminist goal of visibility and, more generally, on the larger question of whether alternatives to direct participation in proceedings might be as, if not better, suited to achieve this goal.
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SESSION B:
Perpetuating Impunity: 
Consequences of the Non-Prosecution of Perpetrators of War Crimes in Namibia

Gary Baines

In international human rights law and discourse, impunity refers to the failure to prosecute perpetrators of human rights violations and, as such, amounts to a denial of the victims' right to justice and redress. Some post-conflict societies, especially those that have experienced a prolonged civil war, often choose to let perpetrators off the hook for the sake of reconciliation and nation building. South Africa, for instance, appointed a truth commission that granted perpetrators who confessed to politically-motivated offences exemption from prosecution. But there were no legal obstacles preventing TRC testimony from being used to prosecute human rights violators whose disclosures were deemed to be less than truthful, or prosecuting those who declined to appear before the TRC.  As Richard Wilson (2001: 213) suggests, ‘criminal prosecutions and truth commissions must be seen as part of a single [parallel] process dealing with impunity’. Yet, political expediency trumped ethical and juridical considerations when it came to holding the upper echelons of the apartheid regime to account for human rights abuses, and arguably created a culture of impunity.

In Namibia the newly-incumbent SWAPO government made no attempt to address the legacy of crimes committed during the lengthy war of independence and preferred a blanket amnesty for human rights violators. This ensured immunity from prosecution not only for members of the South African security forces and their surrogates, but also for members of the ruling party. This paper will focus on the crisis of April 1989 when more than 300 combatants on both sides were killed in a period of nine days. It will not apportion blame but rather seek to understand why SWAPO and the South African security forces saw fit to become involved in a final confrontation before the negotiated settlement took effect. It will suggest that the personnel killed on both sides were unnecessary victims of a conflict that had run its course. It will show that these victims were conveniently forgotten by SWAPO as it focused attention on forging a sense of nationhood but then embraced as ‘martyrs’ following the accidental re-discovery of their mass graves in late 2005. The subsequent revelations of the mass graves led to another round of mutual recriminations between South African and SWAPO apologists. It will be argued that the failure of the criminal justice system to carry out prosecutions created a climate conducive to the perpetuation of impunity in post-war Namibia (whilst conceding the difficulties of holding an occupying force to account for war crimes).

The Poisoned Chalice: The Prosecution of President Al Bashir

Yassin M’Boge

How does the arrest warrant issued against President Omar Al Bashir of Sudan deliver justice to the victims in Darfur? This is an important question that seeks to reaffirm the nexus between international justice and those individuals whose primary victimisation is central to the whole process. The Prosecutorial strategy of the of the ICC Prosecutor has come under much criticism, not only on the basis of the choice to pursue a case against a sitting Head of State but also because of the impact of the decision on the situation in Darfur, in particular the exclusion of humanitarian agencies. Moreover, at such an early stage in the history in the operations of the ICC seriously undermined the chances of international criminal justice. Thus, the central question needs to be asked as to whether the ICC prosecutorial policy against Al Bashir jeopardises the chances of justice for the victims in Darfur. This paper seeks to analyse that issue and consider the limitations and strengths of prosecuting a Head of State such as Al Bashir. The promise of international justice is entwined with the pursuit of those most responsible for war crimes. The experience of Al Bashir is an extreme example of the challenging facing international justice in an on-going conflict situation. The pursuit of a Head of State is the apex of international prosecutions as it represents the top tier of those bearing most responsibility for war crimes. This paper argues that the prosecutorial policy in Darfur requires balancing the urgent need to prosecute those considered the in the top tier of leadership and prioritising victims’ long-term needs.  

Re-thinking the Place of Indigenous Justice Mechanisms 

in International Criminal Law: The case of the 
Lord’s Resistance Army of Northern Uganda

Daniel Ruhweza

This paper proposes to re-visit the feasibility of using indigenous / traditional justice mechanisms in achieving peace and justice after mass atrocities.  Whereas many scholars have written off or criticised the use of traditional justice in the fight against impunity, the paper proposes to posit that due to the unique circumstances immediately following violent civil strife, such mechanisms cannot be ignored if the interests of Justice of the affected people are to be served.  The paper will argue that using Nuremberg style- adversarial/trial justice for the top leadership of the Lord’s Resistance Army is not sufficient in answering the wider questions of justice.  In this context therefore, the paper will try to query what the concept of 'justice' should mean and how justice should otherwise be achieved in such circumstances. The paper will suggest that there is need for the recognition of the crucial role of indigenous justice mechanisms in spite of their limitations. Using the case study of the Lord's Resistance Army, the paper will inevitably consider the peace versus justice debate, and suggest that traditional justice does have a place on the international plane which needs to be investigated further, albeit with certain amendments on procedure and content.
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Working Round Table:
The Media, Journalism and Reporting War Crimes Processes

A Call for Public Involvement with the International Criminal Court

Wanda E. Hall (Interactive Radio for Justice)
Article published in French by Medias & Humanitaire Revue;  Appel a l’Humanité Tout Entier pour Faire de la CPI un Succès, http://www.grotius.fr/appel-a-l%E2%80%99humanite-toute-entiere-pour-faire-de-la-cpi-un-succes/
Summary:


Public Involvement with the International Criminal Court is more important now than ever before. Without dynamic and conscientious public involvement, on a global scale, the International Criminal Court will certainly not reach its potential as an evolutionary force against impunity for the worst of crimes; war crimes, crimes of aggression, crimes against humanity and genocide. The ICC has the mandate to hold individuals who are the most responsible for these crimes, regardless of their rank or position, accountable to justice – thus ending impunity for those with political and military power and putting an end to the practice of committing atrocities against civilians to gain or to retain power.  As with any social evolution, as history has shown, written law and a formal institution are not enough. People, with a capital P, must push it up the hill and over the threshold of status-quo.  

The ICC is charged with the herculean feat of ending impunity (by trying a small number of key cases for those who are most responsible for the worst crimes, which will impel this illusive social consciousness against impunity) that no other institution has even dared put in their mission statement.   The Court cannot work in a vacuum and be effective; to the contrary, it is charged with working in what are the most difficult working conditions – in places of on-going armed conflict, often long-term-on-going conflict which has ruined all infrastructure and civil society networks.  The Court is interdependent on the support and collaboration of its member states and it is interdependent on the confidence and collaboration of the communities where it investigates.  If it doesn’t have the support of the global general public the Court is left to forge its relationships with the State Parties and with the populations targeted by its investigations on its own. The status quoi of réale politique, and that of complete impunity for the worst crimes that men are capable of committing against one other, are two elephants which are too entrenched for one institution, no matter how honorable its mission and dedicated are its staff, to take down by itself. For the Roundtable discussion Hall will discuss how her project, Interactive Radio for Justice, encourages civil society interest and participation for justice in communities seized by the International Criminal Court.

Milica Pesic (Media Diversity Institute)

---oo0oo---

SESSION A:


Violations of Cultural Property in the Afghan Wars, 1977-Present.

Frode Lindgjerdet
With a basis in the project, Afghanistan: Cultural Heritage in Danger, this paper discusses violations of the The Convention for the Protection of Cultural Property in the Event of Armed Conflict, adopted on May 14, 1954 in the Afghan Wars from 1979 to present. It also throw light on the limits and possibilities of enforcing the Convention under the current situation. Afghanistan is a veritable treasure chamber of global heritage, with Persian, Central Asian, Buddhist and Hellenistic origins, amongst others. But at present, the cultural heritage in Afghanistan is extremely vulnerable. From 1929 to 1973, Afghanistan experienced a period of peace and stability, a period marked by war, turmoil and decolonization in the rest of the Central Asian region. This had spared the many landmarks in a time of much destructive war fare, but the 1973 coup deposed King Mohammed Zahir Shah (15 October 1914 – 23 July 2007), set in motion a series of events that led to the 1979 Soviet invasion and a destructive counter insurgency campaign. After the Soviet withdrawal in 1988, the Najibulah regime gradually lost control through civil war and the rise to power of the Taliban movement in 1996. Until the US led invasion in 2001, deliberately attacked the country’s cultural heritage, most notably the Buddha statues in Bamiyan. Much of the country still remains too unstable for many known features to be documented and preserved. In a war without fronts where destructive modern weaponry is employed, the need for preservation of cultural heritage is easily forgotten when humanitarian needs are so pressing. 
Forgotten Suffering:
War Crimes against the Environment

Regina Rauxloh

Reports of violence in armed conflicts usually focus on the number of killed, wounded and displaced people, as well as the extent of gender crimes and sometimes plundering. This paper addresses the often-overlooked area of environmental harm in the context of armed conflict. As part of battlefield strategy, the environment has been targeted throughout history in order to deprive the enemy of food, water and cover. A modern example is the use of chemical defoliants in Vietnam and throughout history one can find cases of scorched earth practice. Attacks on the environment can also be used as a tactic against the civilian population (especially if it is indigenous) by cutting the people off from water, food, shelter and fuel supplies. Additionally, the plundering of resources might also be employed as a form of reprisal. The environment might be targeted directly as part of the war strategy, environmental damage could be a possible a side-effect of armed violence and the plundering of natural resources is sometimes used to finance conflict. The long-term effects of environmental damages caused as part of belligerent operations may not only cause direct suffering but also have serious long-term consequences that will be felt long after the conflict has ended. Not only human health but also the ecosystem balance and even economic stability might be affected long after the conflict has ended. Compared to international environmental law in peacetime, the development of international law regarding environmental protection during wartime is still lagging behind. This paper argues that, considering the degree of suffering, environmental damage during armed conflict can cause both international criminal law and the law of armed conflict has to reflect on the seriousness of environmental damage in the context of armed conflict.
Time to re-think ‘genocide’: 
when the ‘crime of crimes’ causes injustice outside the legal discourse

Christophe Germann
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Witchcraft and Bitter Roots: 
The ICC, social healing and the dark side of local justice in Uganda

Tim Allen

The ICC Rome Statute requires it to act in the interests of justice and the interests of victims. It is also required to act in a way that compliments national judicial processes. A response to the ICC's interventions in Africa has been linked to assertions that African approaches to justice are different to those associated with criminal trials. In the Ugandan case there has been vociferous campaigning against the court, and promotion of local rituals such as mato oput. Attempts have been made to challenge the ICC's jurisdiction on the basis that there are 'traditional' mechanisms in place that are more effective and more appropriate. This paper discusses debates about African justice in Uganda, and shows how those rituals that are selected are not the only local mechanisms for dealing with accountability. Nor are they the only rituals that have been evolving in response to external funding and the renewed interest in the institutionalisation of 'traditional' methods. Some of these methods are not at all like mato oput, and some are extremely violent. There are dangers in believing much of what is asserted about African justice. Engagement in such processes by activists and by the ICC itself, may well prove counter-productive.


Challenges in Prosecuting in Situations of Mass Atrocity
Rod Rastan
Faced with a situation of mass atrocity, the factual crime base may involve widespread acts of murder, rape, torture, destruction of property, and forced displacement, with the gamut of criminal liability running from foot soldiers who physically perpetrated the crime, to the superior who directed the operation, to the military commander or political and business elite who masterminded and controlled their overall commission.  Liability may also attach to support networks materially assisting perpetrators or contributing to the commission of crimes and fugitive flight.  Victims may number in the tens or hundreds of thousands or, in the case of displacement, millions. Since comprehensive capture is impossible, selection becomes necessary. 

Such questions do not normally arise in the same manner at the national level.  Notwithstanding the scope for prosecutorial discretion domestically, there is normally the expectation that a serious crime reported to the police will be investigated and, evidence permitting, suspects will be brought to justice.  In the face of large-scale violence, by contrast, it remains an uncomfortable reality that not every act of killing, rape, torture, or destruction of property will be investigated or will face judicial sanction, even where evidence is readily available and perpetrators identifiable.  In this sense, the need for selection in the prosecution of atrocity crimes represents both the most pressing and ethically challenging imperative in the task of bringing law to bear on situations of massive violence.  International courts and tribunals must decide when and where they will direct their activities and be prepared to explain how they arrived at those choices. Although differences of opinions will perforce persist over the selection of individual prosecution targets, to garner legitimacy the process and methodology must be applied in a manner that is reasonable, based on sound legal and policy criteria, and subject to overarching principles that demonstrate fairness.
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Time for Stocktaking at the Extraordinary Chambers of the Courts of Cambodia

Silke Studzinsky

The Extraordinary Chambers in the Courts of Cambodia (otherwise known as the ECCC, or the Khmer Rouge Tribunal) is the first internationalised Court dealing with mass crimes that allows victims to apply as civil parties and to become a party to the proceedings alongside the prosecution and the defense. 

Now that Case 1 has finished in the first instance, and the substantive hearings in Case 2 is looming, the time is ripe for stocktaking some of the issues in this unique jurisdiction. It is worthwhile to look at (i) what lessons can be learnt from the experience in Case 001; (ii) what significant changes between the first and second case, have been made to the Internal Rules, which govern the conduct of proceedings and (iii) relevant jurisprudence which definitively affect civil party participation. 

The following issues which most significantly impact on civil parties will be discussed:

· Admissibility criteria and procedure for civil parties in case 001 and 002;

· Right to reparation; the judgment on reparation in case 001; pending appeals and the Rule amendments in case 002;

· Legal representation and the new Lead Co-Lawyer section, affecting participation

           rights;

· Dealing with sexual crimes.

The Prosecution of ‘Duch’  
at the Extraordinary Chambers of the Courts of Cambodia

Warren Binford

In July 2010, the Extraordinary Chambers in the Courts of Cambodia issued its first conviction for the genocide committed under the Khmer Rouge regime.  Kaing Guek Eav (commonly known as ‘Duch’) was the director of S-21 (‘Tuol Sleng’), the Khmer Rouge’s most notorious torture prison where thousands of innocent Cambodian of all ages were brutally tortured and killed.  This paper focuses on the prosecution of Duch from the perspective of the children and youth who were forced to work at Tuol Sleng, especially as guards.  During his prosecution, Duch admitted that his corruption of their innocent lives was the greatest crime he committed and yet, he was not prosecuted specifically for his exploitation of them.  Why not?  
       
To answer this question, one must understand the evolution of legal protections for children in war during the 20th century with an eye focused on the lacunae that existed in such protections during the late 1970s.  In addition to providing that overview, we will explore the advances made since then in the legal protections of children of war and how such protections have been relied on in other war crimes tribunals.  We will briefly consider alternative legal theories and claims that Duch’s prosecutors could have developed despite the gaps in international law during the Khmer Rouge regime.  Finally, we will reflect on the reasons both strategic and platonic why tribunal prosecutors should routinely consider including crimes against child victims of war in their trial strategy.   









Dr Padraig McAuliffe 

When War Crimes Trials, History and Politics Coincide:
 the Curious Case of the Scapegoat Genocidaires

Padraig McAuliffe

My paper addresses the suggested question of if and when war crimes trials cease to be practical or useful in terms of successful post-conflict reconstruction, with particular reference to the ongoing trials of the octogenarian Khmer Rouge leaders in the Extraordinary Chambers in the Courts of Cambodia (ECCC). The ECCC is a hybridised mix of international and domestic judges, prosecutors and administrators established to bring to justice the perpetrators of the Cambodian autogenocide between 1975 and 1979. What is most notable about the Chambers is the extent to which the present Government in Phnom Penh, whose members were implicated in Khmer Rouge atrocities at intermediate and lower level, are using the trials of octogenarian suspects long removed from power and influence to shape the historical narrative of the period that emerges from the trial. The paper will study the politics of the tribunal, whereby international actors attempt to expand the number of suspects that the ECCC can prosecute to encompass lower-level figures who could implicate, embarrass or even constitute the current Government, while the Government, on the other hand, attempts to restrict the number of suspects to six senior figures in the Khmer Rouge who would assume responsibility for all the crimes committed. 

The ECCC is the product of years of torturous negotiations between the UN and a repressive Cambodian government whose complex relationship with the Khmer Rouge made any potential accountability process a political-historical football. While the UN was committed to involvement in the tribunal’s staffing and funding, its fear was that too much control by Phnom Penh would facilitate a compromised process prone to political interference. Such a process would not only fail to ensure accountability for Khmer Rouge criminality, but risk the international community effectively condoning the manipulation of the courts to stabilise an undemocratic regime. This attempt to define the parameters of the ECCC’s historical inquiry yields lessons of general applicability in war crimes trials where the international community must interact with the politics of the successor polity. It emphasises that the question of ‘Whose justice?’ is more than an academic inquiry – it is the key question underpinning all attempts at accountability.
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War Crimes in Spain and the Shadow of Terrorism.
Jon-Mirena Landa Gorostiza
· There is no way to evaluate the Spanish policies about memory (related to the civil war crimes and the later repression of Franco regime) without taking into account the counterterrorism policy followed in the last decades.

· The transitional model in Spain after 40 years of dictatorship was one of total oblivion and impunity. There was not any attempt of clearing the truth or prosecuting the responsibles of having committed crimes during the civil war or the dictatorship.

· Once the Spanish Constitution (1978) was approved, it was not until the 90 that such transitional model of impunity began to be at stake as a result of a popular movement of demand. Perhaps the most clear and powerful image of that popular trend was the opening of mass graves showing where the corpses of illegally executed people had been buried.

· All of these led to the Act of Historical Memory (2007), not without a huge controversy between right and left political parties. The new law has been criticised as it implies a private approach to a full range of initiatives (recovering of buried corpses, recognizing of the status of victim, removal of antidemocratic symbols…). Furthermore, the mentioned law denies the possibility of clearing the truth and making justice at all.

· The policy towards the victims of the civil war and the dictatorship must to be contrasted with the policy for the victims of terrorism. The Terrorism Victims´ Act (1999) enjoys a much higher juridical and content status and provides a better and more complete political framework for their recognition in personal and public terms. Victims of terrorism are first class in contrast with other victims of the civil war or the dictatorship not to mention the victims of serious violation of human rights committed by the State (or by groups acting with its support and cover up) in the context of the counterterrorism activities.

· The Victims` Policy, specially in the case of the victims of ETA, uses and abuses a public discourse as if the terrorism was as grave as the most serious crimes against the International Community (genocide, crimes against humanity, war crimes). As a result, that policy is creating a new reading of the past: a very partial and discriminatory reading indeed.

· Unless the future policies for ETA victims and for the other victims of the civil war, the Franco dictatorship and the serious politically motivated violations of Human Rights are balanced and designed with equity, there will not be any chance for a real reconciliation perspective in the Spanish and Basque societies.


‘How late is too late?’ The Trawniki Men on Trial 
Kimberley Partee

Ivan Demjanjuk is currently standing trial in Munich for his complicity to murder nearly 28,000 Jews while he was a guard at the Sobibor Extermination Camp in 1943.  While his case has received international attention, it is certainly not unique. Dozens of people throughout the world have been identified and stood trial for their past crimes as Nazi collaborators.  A few of these cases have stood trial in the past two decades; most notably, Vladas Zajanckauskases, Iwan Mandycz, and Jura Skomatchuk in the United States, and Jura Skomatchuk and Wasyl Odynsky in Canada.   The most recent former Nazi collaborator to be charged is Samuel Kunz, who is scheduled to be tried in Germany as a minor. All defendants are in their late eighties and nineties and all of these men hail from Eastern Europe where collaboration with the occupying power was a desperate means of survival.

This relatively recent wave of trials concerning former Nazi collaborators raises many questions. After living and raising families abroad, why are countries determined to deliver justice now, 65 years later? These men were not the masterminds behind the genocide, nor were they even the ‘desk-chair’ killers who organised and delivered the orders.  Instead, most of these men were young auxiliaries, recruited from prisoner of war camps and assigned to carry out the ‘dirty work’ of their German masters.  Their behaviour was often brutal and certainly deadly, but their choices were limited and futures were bleak.  

While some countries are hesitant to try elderly offenders due to cost concerns and present relevance, those who do deliver a message that is clear: participants of genocides will not escape justice.  Yet unlike the sensational trials of Nuremburg, Eichmann, and Saddam Hussein, these elderly defendants barely raise the media’s attention and many die naturally before the sentence is handed down.  My research aims to tackle some of the following questions:  What do these trials mean to us today?  Do they help countries overcome the trauma of genocide?   Are they even relevant and useful to our understanding of the Holocaust?  What kind of justice is being delivered? And finally, what do these cases indicate about the prospect for war crime trials for recent and future genocides?   

Britain, its European Allies and the End of War Crimes Trials

Maxime Brebant

The prosecution of German war criminals in Europe after the Second World War led to different legal approaches among the Allies. The occupation of their national territories by the German troops, resulting in hundreds of thousands of civilian deaths, dramatically influenced most European countries ‘ expectations as regards the conduct of the trials, their profound purpose and extent.  Britain’s views of the trials differed greatly from that of its continental Allies. The country had always refused to commit itself towards the establishment of a legal process to punish German war crimes and actively looked for a rapid closure of the whole process as early as the end of 1946. In contrast, for most formerly occupied countries the trials were an extremely emotionally charged process, which aimed for the restoration of national authority and dignity as well as the punishment of the criminals. 
The British determination to rapidly bring the trials to an end implied an increasing pressure on their European Allies. This was characterised by the restriction, then the termination of all extraditions of German suspects from the British occupation zone of Germany to Allied countries. In the meantime, the British authorities requested the repatriation of the alleged war criminals who had not been tried by these countries after ‘reasonable’ delays. The British authorities deployed an essentially legal argumentation to justify these restrictions but were also concerned with the moral implications of what they considered as their responsibility towards these German suspects. In that connection, the British developed a victimising and sometimes mitigating discourse towards German alleged criminals prosecuted in countries such as Belgium or France. The British discourse and actions were therefore opposed to that of most of its continental Allies, which highlighted their own status as victim and their right to seek justice.   
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The Scope and Limitations of Transitional Justice in a Divided Society

Gopal Krishna Siwakoti
In a vertically divided society, securing transitional justice in post-civil war transition for severe breach of human rights, humanitarian law and heinous crimes is a complicated phenomenon. It gets entangled and becomes more painful if the peace accord is accomplished as a compromised doctrine between the warring factions in which neither side is a loser. Due to eminent fear of reprisal and vetting, 'back to war threat' posed by former insurgents, politics of appeasement, notion of victors' justice, judicial complicity in addressing past crimes and lack of victims' unity often lead to non-prosecution and culture of silent amnesty. Often the doctrine of transitional justice is either misinterpreted or manipulated to serve the favor of the so called glorious victors who are responsible in committing giant abuses. Victims are often divided and unable to create uniformity in their voice and action for seeking justice by the default of poverty leading to dire need for immediate monetary relief, possible reprisal from the victimisers and ideological indoctrination.


The unity among violators and division among victims is also rooted on the unavailability and/or maneuvering of the victims' statistics and the perpetrators' profile. The dubious role of international political community towards pursuing a unified agenda for transitional justice further jeopardises transitional justice mission. Similarly, heavy projectization of transitional justice movement injected by different donor-driven external agencies also creates sheer division among victims which is further compounded by the theory of divide and rule of the post-conflict transitional regimes who generally believe in 'forget and forgive' with a blunt self-amnesty canon.


My paper will address the following soul-searching questions to demystify the above critical dilemmas: Is peace inevitable at the cost of justice? Is compensation a guaranteeing component of satisfaction? Does reconciliation mean ‘forget and forgive’? Does truth-seeking automatically lead to meaningful reconciliation? Does amnesty lead to guarantee of non-repetition? Does sharing of transitional power heal the wound? Is it viable to convert the glorious victors as violators? What if there is obvious threat for 'back to war’ by one of the factions? 

The Special Court for Sierra Leone: An instrument of External Hegemony?

Christopher Mahony
Often cited as a ‘new model’ for post conflict international criminal justice, the Special Court for Sierra Leone has been lauded for its incorporation of both local and international criminal jurisdictions as well as its location in the state in which alleged crimes were committed. The Court is mandated to prosecute crimes under both international and domestic law. Its judges, key prosecution and registry personnel are appointed by both the Secretary General and the Sierra Leone government. This paper deconstructs the myth of broad localised and international liberal and neo-liberal intent by examining the historical antecedents to the courts creation and design through a constructivist lens.


Placing the creation of the Special Court in geo-political and historical context illuminates external intentions outside the parameters of orthodox transitional justice narratives. I argue that pressures for ‘accountability’ from international and local human rights groups were appeased with the creation of a tribunal whose design and function was manipulated. The manipulating parties were the Kabbah SLPP government, a party to the conflict, Britain, the main source of political, financial and military support for Kabbah, and the United States government, which had recently shifted its policy in the regional against Charles Taylor. A contemporary historical narrative, massaged by Britain and the Kabbah government to paint themselves as ‘the good guys’, was adopted by the mass media and utilised to create and design an instrument in furtherance of security, commercial and political interests in the region, particularly to entrench Ahmed Tejan Kabbah in government, and to assist efforts to force President Charles Taylor of Liberia from power.


Pursuing these interests instructed parameters of court design and function which affected both decisions as to who would be prosecuted, what crimes would be prosecuted, and the nature of the trials themselves. The design, and consequently the function, particularly of the mandate and the prosecutor’s office lent immunity to peacekeepers, the Kabbah government and its political financial and military supporters, and supporters of the RUF holding sufficient clout with court donors. The absence of Chapter IIV status left the Court reliant on voluntary state donations. This adaptation from the chapter VII tribunals for Rwanda and the former Yugoslavia granted the US and Britain greater influence over appointments and tribunal design. This influence, coupled with the dependence of the court on Sierra Leonean state cooperation, shaped prosecution mandate, policy and methodology in ways which compromised an impartial and fair trial of all persons bearing the greatest responsibility for crimes committed. This paper examines where prosecution policy was diverted and evidential and procedural practices compromised and the extent to which a historical narrative constructed by the conflicts victorious party instructed and justified these occurrences.
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PLENARY SESSION

Forensics, memory and development: an eclectic view from the antipodes
Jose Pablo Baraybar
This presentation aims at redefining the role usually attributed to forensic sciences in the investigation of gross Human Rights violations in truth-seeking processes, be it in Truth Commissions or commissions of inquiry. In the proposed new perspective, the role of forensic sciences in such contexts should be classified as ‘discursive’ inasmuch it explains the relationship between factors and not the nature of factors themselves, for instance, by providing a narrative based on ‘hard evidence’ of how a crime was committed, as opposed to the reasons behind it. In fact, this calls for a reformulation of the role of forensic sciences as a complex process and not as a mere presentation of facts. Traditionally, forensic sciences have been mainly considered as a means to establishing the truth with the ultimate goal of administering justice. The implementation of these processes, however, depends, among other factors, on understanding who are the victims and what interactions with other actors are generated during forensic interventions. It is thus argued that the universe of victims subjected to multiple violations, which truth-seeking mechanisms attempt to illustrate, is not random but rather deliberately construed. In other words, victims of Human Rights Violations generally belong to marginalised or particularly vulnerable groups that do not have the same opportunities of others within the same country. The victims are often the poor, the illiterate, minorities; individuals whose position in society allowed for various violations of their Economic, Social and Cultural Rights which were not respected, defended or enforced. This leads to another question: would the proper respect and guarantee of Civil and Political Rights alone, as traditionally pursued in Truth-seeking mechanisms and trials, allow those victims to undertake the long path to their condition as citizens, if they were not considered citizens to begin with? 

Understanding victimhood as an acquired condition with prevalence among those whose rights as citizens are suppressed or hindered from the outset, I argue that individuals become survivors in a system that tolerates them as objects but not subjects of rights. The natural transition from victimhood is to survivorship and perhaps the full enforcement of Civil and Political Rights as well as Economic, Social and Cultural Rights is the key to enable a further transition: from victims to citizens. Forensics, when applied to the ‘illustration’ of gross Human Rights Violations, has the power to produce social change since it establishes a link with communities that choose to remember. The understanding of memory becomes, in this case, a mechanism of empowerment, a means to set transactions between constituencies with contentious memories of facts contrasted to uncontroversial facts: this is the ‘illustrative’ power of forensics. To better argue said theory, the ongoing efforts of the Peruvian Forensic Anthropology Team (EPAF) to use forensic sciences combined with human development as a tool for ‘citizenizing’ the community of Putis (which suffered the destruction of about one third of its population during the internal armed conflict) in the Peruvian Highlands are hereby analyzed. EPAF’s sustained intervention in Putis since 2008 led to the exhumation of a mass grave containing the remains of 92 people arbitrarily killed in 1984 in a military raid, one half of which were children. In various assemblies with the communities it was agreed to undertake a productive project that EPAF supports in order to set up a seed bank of native organic potatoes with the aim of developing a larger production to be then inserted into regional, national and international markets.
Forensics need to be used in a proactive way so not to only illustrate victims’ suffering, but also to provide for a chance to compensation or simply remedy the unfavourable conditions that transformed these people into victims in the first place; thus highlighting the causes and not just the consequences of marginalization and exclusion. By profiting from the spree of change sparked by intervening in a community, survivors are empowered to start their path to citizenship. This, in turn, forces the State to fulfil its obligation to enforce Economic, Social and Cultural as well as Civil and Political rights, perhaps more overlooked than not in processes of transition and to guarantee all rights of new ‘citizens’ forged in this struggle. Reconciliation or perhaps ‘less contentious coexistence’ is achieved when transactions of memory are carried out in order to contrast that memory with incontrovertible evidence such as that which forensics provide; A semblance of collective memory is then achieved.
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